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PROSECUTING AND DEFENDING 

UNINSURED MOTORIST CLAIMS,

INCLUDING STACKING OF UNINSURED 

MOTORIST COVERAGE
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§36:5

When to serve UM carrier?

• Reasonable belief

• Renewal statute and late service 

generally         

• Renewal statute and late service on UM 

carrier

5



6

§36:6  How to serve UM carrier?

“[S]erved . . . upon the insurance 
company . . . as though the 
insurance company were actually 
named as a party defendant.”

O.C.G.A. §33-7-11(d).



§37:1 UM carrier’s defense election

• Generally

• Moss – party-defendant

• Election not irreversible
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§37:21 Proving existence

of UM coverage
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WHAT IS AN
UNDERINSURED MOTORIST?

Assume the tortfeasor has liability coverage in 
the amount of $25,000.

Assume the plaintiff has UM coverage in the 
amount of $100,000.

Result:  The tortfeasor is underinsured to 
the tune of $75,000.
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$ 100,000  UM coverage

- 25,000 Liability coverage

$   75,000  Underinsured
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TWO CLASSES
OF INSUREDS
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INJURY: $ 30,000 Value

TORTFEASOR: $ 25,000 Liability

HOST DRIVER: $ 25,000 UM (Ga. Farm)

PLAINTIFF: $ 25,000 UM (State Farm)
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Who pays first?

The tortfeasor’s liability 
coverage pays first.

But, that’s only $25,000 of the 
$30,000 claim.

Who pays the remaining $5,000?
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Your carrier, State Farm, pays 
the remaining $5,000.

Why?

Because State Farm received 
the premium from you, the 
plaintiff.
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Under the “receipt of premium” 
test, the plaintiff’s personal UM 
policy is primary.

See §39:7.
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Who pays first?

Who pays second?

Who pays third?

Who gets the set-off?
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The tortfeasor’s liability 
coverage pays first.

Mom’s UM coverage with Maryland 
Casualty is the primary UM 
coverage, so it pays second.

The employer’s UM coverage with 
Travelers is the secondary UM 
coverage.  It pays last.
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Why is mom’s UM coverage with 
Maryland Casualty primary?

Because the claimant is “more 
closely identified with” her 
mom’s policy than with her 
employer’s policy.

See §39:8.

23



Since Travelers is the “last in line” UM  
carrier, i.e., secondary, it gets the credit 
or set-off for the tortfeasor’s liability 
coverage of $25,000.

Thus, Travelers pays only $15,000 
($40,000 - $25,000 = $15,000).

The total recovery is $90,000.
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Claimant resides with her sister and grandmother.  

Sister has policy with Allstate that provides
$25,000 in UM coverage. 

Grandmother has policy with State Farm that 
provides $25,000 in UM coverage. 

Claimant is injured by totally uninsured motorist. 

Value of claim is $30,000.

Who pays what?
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Siblings of a decedent are in the third degree.  

Grandparents of a decedent are in the fourth 
degree.

Progressive Classic Ins. Co. v. Nationwide Mut. Fire 
Ins. Co., 294 Ga. App. 787, 670 S.E.2d 497 (2008); 
see §39:8(f).
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Sister’s UM coverage (Allstate)              $ 25,000

Grandma’s UM coverage (State Farm)   $    5,000

Total Recovery                                      $ 30,000
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Great Divide Safeco

30



31



32



Under these facts, the courts

“must look at the circumstances 
of the injury to determine 

priority of coverage.”
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Wife, while driving her Jeep, is struck 
and injured by a tortfeasor, with 
$25,000 in liability coverage.
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WIFE’S INJURY: $100,000 Value

TORTFEASOR: $  25,000 Liability

WIFE’S JEEP: $  25,000 UM (State Farm)

HUSBAND’S 
IMPALA: $  25,000 UM (State Farm)

HUSBAND’S  
HARLEY:    $  25,000 UM (Dairyland)
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Who gets the $25,000 set-off for 
the tortfeasor’s liability coverage?

State Farm or Dairyland?
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The court recognized proration in 
Dairyland Ins. Co. v. State Farm 
Auto. Ins. Co., 289 Ga. App. 216, 
656 S.E.2d 560 (2008).

See §39:10. 
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The last test is proration.

See §39:10.
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“ADDED ON” versus “REDUCED”

UM COVERAGE
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Tortfeasor fails to stop at a red light, hits
your car and causes you to have $175,000 in
damages.

Tortfeasor has $50,000 in liability coverage.

You have $100,000 in UM coverage.
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Tortfeasor:   $ 50,000    Liability Coverage

Plaintiff:       $100,000 “Reduced” UM Coverage                

Damages:     $175,000
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Tortfeasor’s Liability Coverage   $  50,000

“Reduced” UM Coverage             $100,000

Total Recovery $100,000

Amount Not Covered $  75,000 
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Tortfeasor:     $  50,000   Liability

Plaintiff:         $100,000   “Added On” UM

Damages:       $175,000
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Tortfeasor’s Liability Coverage   $  50,000

“Added On” UM Coverage $100,000

Total Recovery $150,000

Amount Not Covered $  25,000 

48



Tortfeasor fails to stop at a red light, hits 
your car and causes you to have $175,000 
in damages. 

Tortfeasor has $100,000 in liability 
coverage.   

You have $25,000 in UM coverage.                                          
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Tortfeasor:     $ 100,000   Liability

Plaintiff:         $   25,000   “Added On” UM

Damages:       $ 175,000
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Tortfeasor’s Liability Coverage       $100,000

“Added On” UM Coverage $  25,000

Total Recovery $125,000

Amount Not Covered $  50,000 
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Tortfeasor $25,000 Liability
Primary UM Carrier $25,000 “Reduced” UM

Secondary UM Carrier $25,000 “Reduced” UM
Tertiary UM Carrier $25,000 “Added On” UM

Which, if any, UM carrier gets the liability
coverage set-off?

§39:5(d)



Donovan v. State Farm Mut. Auto. Ins. Co., 
329 Ga. App. 609, 765 S.E.2d 755 (2014).

Allstate Fire and Cas. Ins. Co. v. Rothman,
332 Ga. App. 670, 774 S.E.2d 735 (2015).

See §§ 39:5(d) and 39:12(d).
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THE REIMBURSEMENT STATUTE

AND

ERISA REIMBURSEMENT CLAIMS
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Tortfeasor’s liability insurer 
settles plaintiff’s personal 
injury claim for the $25,000 
liability limit.

Is plaintiff’s med-pay insurer 
entitled to reimbursement?

See §28:9.
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“In the event of recovery for personal injury 
from a third party . . ., the benefit provider . . . 
may require reimbursement from the injured 
party of benefits it has paid on account of the 
injury, up to the amount allocated to those 
categories of damages in the settlement 
documents or judgment, if:

(1). . . , and

(2) . . . .”                                   See §52:3.
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“An ERISA plan overrides the 
make whole doctrine only if it 
includes language specifically 
allowing the plan the right of first 
reimbursement out of any recovery 
the participant was able to obtain, 
even if the participant were not 
made whole.”
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Cagle v. Bruner, 112 F.3d 1510, 
1522 (11th  Cir. 1997).
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Great-West Life & Annuity Ins. 
Co. v. Knudson, 534 U.S. 204, 
221, 122 S.Ct. 708, 718, 151 
L.Ed.2d 635 (2002).

See §53:4.
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The Knudson decision 
prompted certain august legal 
circles to adopt the following 
mantra:

“SETTLE, DISBURSE, IGNORE!!”

See §53:4(i).
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Sereboff v. Mid Atlantic 
Medical Services, Inc., 574 
U.S. 1015, 126 S.Ct. 1869, 
164 L.Ed.2d 612 (2006).

See §53:4(i). 
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“Neither general principles of 
unjust enrichment nor specific 
doctrines reflecting those 
principles – such as the double 
recovery or common-fund 
rules – can override the 
applicable contract.”



The common-fund rule “informs” or 
aids in the interpretation of US 
Airways’ reimbursement provision.

Because the reimbursement provision 
did not call attention or refer to the 
costs of recovery, it was properly 
read to retain the common-fund 
doctrine.

See § 53:9.



See §53:2.1.

126



FreeERISA.com

See §53:2.1(f).
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RECENT DEVELOPMENTS IN

AUTO INSURANCE AND TORT LAW
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The UM carrier filed an answer in its own name 
101 days after it was served with process.  By 
doing so, the UM carrier was subject to full  
compliance with the Georgia Civil Practice Act.

The UM carrier answered itself into default!

 See § 37:2(a).

Kelly v. Harris, 329 Ga. App. 752, 
776 S.E.2d 146 (2014).



The 2001 amendment requires 
insurers to offer insureds the option 
of obtaining either:

(1) Minimum UM coverage; or
(2) UM coverage equal to the                                       

limits of the liability coverage
under the policy (if such liability 
coverage exceeds the minimum 
limits).
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If the insurer does not obtain a written 
rejection of optional UM coverage -- where 
the liability coverage exceeds the minimum 
limits -- the 2001 amendment triggers a 
statutory default provision that engrafts the 
liability coverage limits as the policy’s UM 
coverage limits.
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This rule applies to 
policies issued on and 
after July 1, 2001.
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Georgia Farm Bureau Mut. Ins. Co. v. North,

311 Ga. App. 281, 714 S.E.2d 428 (2011).

See §29:5(f).



Trier of fact must apportion 

damages among all at fault 
persons, even though the plaintiff 
bears no fault for the injury or 
damages claimed.

See § 48:3(c). 
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Cavalier Convenience, Inc. v. 
Sarvis, 305 Ga. App. 141, 699 
S.E.2d 104 (2010).

McReynolds v. Krebs, 307 Ga. 
App. 330, 705 S.E.2d 214 
(2010), cert. granted, May 16, 
2011.

135



A defendant can properly have 
the jury assign and apportion 
fault to a nonparty, even where 
the plaintiff is barred from suing 
such nonparty directly by an 
immunity defense.

See § 48:3(q).



Bradley v. Sebelius, 621 
F.3d 1330 (11th Cir. 2010).
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Medicare was not entitled to any 
share of the proceeds of a 
Florida wrongful death 
settlement paid to surviving 
children of a Medicare recipient.
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Only the estate’s allocated share 
of the settlement proceeds was 
subject to Medicare’s right to 
reimbursement.
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Limited release allocates $29,000 of the tortfeasor’s
$30,000 policy limit to punitive damages and the 
remaining $1,000 is allocated to compensatory 
damages.

Is this permissible to facilitate a greater recovery of 
compensatory damages under the plaintiff’s UM 
coverage?

Carter v. Progressive Mountain Ins. Co., 
295 Ga. 487, 761 S.E.2d 261 (2014).



State Farm defined “relative” to mean “a 
person related to [the named insured] . . . 
by blood . . . who resides primarily with [the 
named insured].”

Parsons v. State Farm Mut. Auto. Ins. Co., 
319 Ga. App. 616, 737 S.E.2d 718 (2013).

§30:2(e)



For a “named driver” exclusion to be 
legally binding, there must be “evidence 
of a written rejection of uninsured 
motorist coverage” for the named 
driver.

See § 30:7.



 Plaintiff is a passenger in host driver’s vehicle. 

 Three-vehicle accident; plaintiff has $250,000 in 
UM coverage.

 Plaintiff sues host driver and the other drivers.

 Host driver has $100,000 in liability coverage.  

 The two other drivers have $25,000 each in 
liability coverage.

 Jury verdict for plaintiff in the amount of 
$300,000.



Host driver was 20% at fault.

Driver X was 20% at fault.

Driver Y was 60% at fault.

Host driver owes $60,000 ($300,000 x .20 = 
$60,000).

Other two drivers are underinsured.

Driver X was underinsured to the tune of 
$35,000.  ($60,000 - $25,000 = $35,000)

Driver Y was underinsured to the tune of 
$155,000.  ($180,000 - $25,000 = $155,000)

§ 39:17



A claimant is not required to exhaust the
liability coverage available to all tortfeasors in
order to pursue underinsured motorist
coverage as against one such tortfeasor,
where that tortfeasor’s available liability
coverage was exhausted and paid in
consideration for a limited release.

Wade v. Allstate Fire and Cas. Co., 324 Ga.
App. 491, 751 S.E.2d 153, 157 (2013).



This rule prevails notwithstanding a
provision in the claimant’s policy that
purports to require the exhaustion of “the
limits of liability for all liability protection in
effect and applicable at the time of the
accident,” before the UM carrier is
obligated to pay underinsured motorist
insurance benefits.

Wade v. Allstate Fire and Cas. Co., 324 Ga.
App. 491, 751 S.E.2d 153, 156 (2013).



 The fact that a personal injury claimant
does not have any outstanding debt
owed to the hospital, does not, in and of
itself, absolve the hospital lien.

 MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).



In the absence of federal preemption
(e.g. Tricare) or a “no recourse” provision
in the negotiated contract between the
healthcare insurer and the hospital, the
hospital’s lien remains viable up to the
difference between the reasonable
charges for the hospital care and the
amount paid by the healthcare insurer.

MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).



Assume the subject matter of a lawsuit 
includes the validity and amount of a hospital 
lien for the reasonable charges for a patient’s 
care.

In such cases, “how much the hospital charged 
other patients, insured or uninsured, for the 
same type of care during the same time period 
is relevant for discovery purposes.”

Bowden v. Medical Center, Inc., 297 Ga. 285, 286, 
773 S.E.2d 692, 693 (2015).



 Where the policy purports to limit UM
coverage to an amount less than the
policy’s liability coverage limits, the
lesser amount of UM coverage shown on
the declarations page may be enforced
only if the named insured affirmatively
chose such coverage amount.

 McGraw v. IDS Property & Cas. Ins. Co.,
323 Ga. App. 408, 410, 744 S.E.2d 891,
893 (2013).



 An insured’s rejection of UM coverage must
be made in writing. But an insured’s
affirmative choice of UM coverage in an
amount less than the policy’s liability
coverage need not be made in writing.
Significantly, however, this lack of a writing
requirement does not absolve the insurer of
its burden of proving that the insured did in
fact make an affirmative choice of lesser
coverage in support of its position that the
lesser coverage reflected on the declarations
page should be enforced instead of the
statutory default coverage.



 McGraw v. IDS Property & Cas. Ins. 
Co., 323 Ga. App. 408, 410-411, 744 
S.E.2d 891, 893 (2013).


